GOVERNING BOARD MEETING

OREGON DEPARTMENT OF GEOLOGY & MINERAL INDUSTRIES

TUESDAY, FEBRUARY 7, 2006
PORTLAND STATE OFFICE BUILDING
( 1)  Call to Order

Chair William Elliott called the meeting to order at 8:30 a.m.

( 2)  Introductions

Board members Don Haagensen, Vera Simonton, and Steve Macnab were present. Larry Knudsen from the AG's office was present, as were Portland staff members Vicki McConnell, Don Lewis, Yumei Wang, Charles Kirby, Clark Niewendorp and Kate Halstead. From the MLRR program Gary Lynch attended, (and Dawn Marshall and Bob Houston will call in for agenda item #15).

In the audience were:


Deb Schueller, Mark Sanchez, Rudie Watzig and Natalie Richards, new DOGAMI staff


Paula Gori, USGS



Jim Rodine, Geotech consultant



Lyle Jeffries, Sundance Rock



Geoff Garcia, Geotech consultant



James Bela, Oregon EQ Awareness



Todd Thomas and Jack Meyer, Northwest Natural

( 3)  Approval of Governing Board Minutes for October 17, October 31 and December 29, 2005 meetings 

MOTION:  Haagensen moved and Macnab seconded that all minutes be approved as written.
Motion passed unanimously.

( 4)  Board Business

Wang announced that Bill Elliott will be presented next week with the TCLEE Lifetime Honor Award by the Society of Civil Engineers for his outstanding contributions to their Technical Council on Lifeline Earthquake Engineering. She said Bill has been a real pioneer in imparting knowledge he gained in California to the City of Portland.
( 5)  USGS Landslide Program

Gori, from the USGS in Reston, VA, spoke about rain-induced landslide hazards and how state, federal, local and private entities can use geologic hazards information to reduce losses through informed natural hazard management. She said the USGS currently has an innovative project with DOGAMI, the State of Oregon and the university system to study several research topics. The USGS and DOGAMI are also cooperating on outreach and public education efforts for landslides. Gori said because there is a large landslide risk in Oregon, because DOGAMI has a staff interested in doing landslide work, and has already done a lot of work, and because the USGS feels it has something to offer to this equation, they have chosen to concentrate on this geographic area currently. 

Haagensen raised the issue of how the Portland metropolitan urban growth boundary forces construction to go up rather than out, often times with structures being built on steep hills. Gori said she sees the largest problem with landslides being existing development, and if the resulting problems can be addressed in urban areas in Oregon, a good example will be set for the rest of the country. USGS money for this project is about $80,000, which enables DOGAMI to have staff working in areas where they might not have worked before, using USGS and DOGAMI expertise. The Portland Hills, and other areas, will be studied as to how large a debris fan will be in various areas, given a certain threshold of rain, soil conditions, geology and rainfall time for the landslides to be triggered. Gori said a hazard map on susceptibility for Portland landslides will be a product of this joint work, as well as tsunami evacuation route maps later on. 

Macnab suggested there is quite a ways to go in applying the science to actually mitigating against hazards. Gori said that identifying and mapping hazard areas is the first step in providing users, such as planners, with useful tools. Planners have a lot more clout if they can back up what they are saying with a map, and maps have a legal basis in court. If there is an area with potential landslides or a fault map, which people can use to identify where the hazards are, then one can start doing ordinances for land use planning around that. 

In closing, Gori said how impressed she was with the Landslide Forum (yesterday in Salem) and the number of statewide people interested in the information presented.
( 6)  Introduce New Staff

McConnell introduced 3 new staff in the Portland office: She gave a brief background on each person, who are talented and highly qualified for their work with DOGAMI. They are Deb Schueller, Publications Coordinator; Mark Sanchez, Cartographer/GIS Analyst; and Rudie Watzig, Cartographer/GIS Analyst. Also, Rob Witter, Coastal Regional Geologist, is working in the Newport coastal office. 

Temporary staff include PSU geology student Marina Drazba, working in Portland with Ian, and Amanda Green, temporary office staffer, in Albany.
( 7)  Report of the State Geologist

a.  State of the Agency. McConnell said both Programs 1 and 2 are currently moving along well, and she highlighted the major work areas being addressed. Through NOAA the tsunami inundation and evacuation maps program runs through 2007, but after that funding will be greatly diluted because the current 5 Pacific Rim states being funded will change to all coastal states and territories – in effect there will be 28 participant programs, with only a modest increase in the funding. 

McConnell also discussed various meetings and conferences held recently, several of which DOGAMI hosted: the Oregon Seismic Monitoring Meeting in November and the Landslide Forum were well attended and very productive. Clark Niewendorp reported on the Mineral Exploration Roundup he and Don Lewis attended in Vancouver B.C. in late January. Lewis then did a PowerPoint presentation about the Roundup and suggested that Oregon could benefit from the worldwide mineral exploration investment scene. Oregon has a universal reputation that the state is ‘not open for business’, and therefore the multinationals are not bothering to look here for prospective investing opportunities. Lewis feels Oregon is forfeiting tremendous amounts in terms of rural economic development, a real shame. 

Regarding agency synergy, McConnell said avenues are continuing to be explored for collaboration and cooperation. 

Congressional bills continue to be tracked, with emphasis on the National Cooperative Geologic Mapping Program (STATEMAP) being reauthorized.

b.  Ocean Policy Advisory Commission. DOGAMI has been designated as a non-voting ex officio member of this body, but is still being asked to help pay for their assistant AG, as well as OPAC staffing. McConnell emphasized that DOGAMI doesn't have discretionary money available to be able to help with a lot of staffing of this – project funds cannot be put toward OPAC – but she will offer some in-kind staffing assistance and a minimal about toward the DOJ expenses. 

c.  Regulatory Streamlining Budget Note. McConnell and Lynch are the primary folks on this project in working with the Office of Regulatory Streamlining, and participated in the Water Related Permit Process Improvement Team (WRPPIT), a workgroup which looks at water related permitting streamlining. Lynch said the purpose of this group is to address issues of customers (permit applicants) who were critical of the Oregon fill and removal permit process. 
Lynch is waiting to see if a model for doing permitting in a better way, such as one stop permitting for an applicant, comes out of the WRPPIT process. The budget note goal of the process is to maintain protections to the environment while making aggregate permitting smoother for the applicant. 

Lynch said the Governor's office wants DOGAMI to keep a legislative placeholder in the agency's legislative concept package for possible statutory changes to DOGAMI's act to implement some streamlining.
( 8)  SB 2 Update 

Assistant Director Lewis gave a PowerPoint presentation to illustrate this topic. He covered what SB 2 mandates the agency to do, and detailed the parameters used in selecting the number of buildings/facilities to be assessed, which currently stands at 2250. However, the agency has done Rapid Visual Screenings of a variety of buildings, so the number of FEMA 154-type field surveys has been reduced to about 1,520. The biggest cost of the project will be the field surveying work. McConnell noted that the E Board unanimously awarded the agency an additional $98,000 to complete the SB 2 work, in addition to the $500,000 originally provided. 

Lewis showed a timetable of what the agency is setting out to accomplish: a final report needs to be finished by June 2007. He introduced Natalie Richards, who is taking on the role as project coordinator of SB 2. She comes from the Corps of Engineers on a job rotation until the end of the year. Lewis added that most of the Portland staff are involved in one way or another in this work. 
( 9)  Regulatory Issues

a.  Task group assembly for HB 2119 and HB 2120 rule writing. Lynch said a portion of 2120 was completed with the filing of permanent rules for the fee increase in January, and the remaining work to be done is to address the Board's ability to raise or lower the $.0075/ton currently in rule, via a technical advisory committee's input. He said MLRR must establish a sub-account to help dampen the effect of years of weaker production, and to make tracking of revenue and expenses very transparent. Industry wants the program to have a beginning balance which could carry it through some tough times, but not forever. 

Lynch mentioned that in testimony is the requirement that every 6 months MLRR provide a copy of how expenses and revenue appear to that point to industry and the public. He said he'd like to get a draft copy to Board members for approval prior to access by the public, possibly on the website. 

Haagensen expressed concern about all interested parties (beyond just the permittees) knowing about the rule writing and folks being able to provide comments to the technical advisory committee. Lynch suggested that all agency lists need to be updated so that the right groups are being targeted for the right purpose, in this case rule writing. 

Comments mailed in by Board member Seymour on this agenda item were read into the record by the Chair. 

For HB 2119 Lynch said this gave MLRR the provision to increase the data requirements for permittees. One hole in the data requirements was that for particularly large sites an 'order 1' soils survey need to be provided (currently 'order 3' soil surveys are used and are not as accurate as an 'order 1'. Lynch said particularly when the farm land issue comes up, and should there be mining on the floodplain, and how much ag land is being converted to mining, that a more accurate soils survey number is needed. In addition, the bill allows MLRR to issue emergency permits if damage or danger to individuals or property seems imminent. 

b.  Winston Landslide – Contested Case Hearing. Lynch said all he wanted to comment on is listing the schedule for the contested case hearing with Sundance Rock. Jas Adams is handling the case for the AG's office.

c.  Schedule and subject for first MLRR Fee Increase report. Lynch said he rolled this item into 9a.

d. Other MLRR issues. There have been 3 pit captures of note (flood waters have come into the pit areas), on the Applegate River, the Bear Creek tributary of the Rogue, and on the South Umpqua. These sites require extra staff attention to minimize potential impacts. 
(10)  Update on Status of Agency Budget. 

Kirby said the agency budget is sitting in Salem at DAS awaiting an audit. The slowness in the audit process does not affect the agency's means of doing business. Regarding the state of the agency, things are much better than this time last biennium. A major computer upgrade is being done throughout the agency currently by a very hard working and dedicated consultant. By working hourly rather than having an information technician on staff, a great deal of money has been saved.

Kirby led the Board through some spreadsheet figures to illustrate the agency's current fiscal status, which he said is "pretty good". However, midterm calculations are always dicey because not all of the expenditures are in for the period. Revenues this biennium are running about $156,000 ahead of the last biennium. 
The Chair decided to let interested parties make their comments about Item 9b at this point before moving into the next agenda item. Knudsen cautioned the Board that if there is discussion about the Sundance site, there is a contested case hearing pending on that issue and it would be inappropriate for them to hear information of a factual nature that's involved in that hearing. Rodine, a certified engineering geologist, handed some material to Knudsen, and upon looking it over, Knudsen said the material relates to the contested case hearing. As a private party, Knudsen said Rodine could address the Board but in so doing it may create legal problems for Mr. Jeffries and for the Board as well. Haagensen said to listen now to facts about the situation is not appropriate to the role the Board will have in reviewing the hearing decision. 


Rodine then asked to withdraw his papers (given to Knudsen) and made a few public comments. He stated that his impression of what's gone on with the Sundance Rock situation is that there has been more confrontation than communication for various reasons. He would like to see this course of action changed by all involved.


Jeffries asked if "this thing could be litigated and get going" before the contested case hearing. Knudsen responded that the contested case hearing is already being done. Haagensen said that generally the person who starts the contested case proceeding, and requests it, controls the situation. At any step in the process people can talk, but in a contested case proceeding it is done through the attorneys. Knudsen added that the process can be stopped at any time. 

Garcia, a geologist in Oregon, mentioned that after millions of dollars for exploration over the years, now people are scared to work here because of the permitting process. By production being halted for whatever reason, the permittee cannot earn a living, pay for food – they are in effect being penalized.

Next, Bela stated his disagreement with some of DOGAMI's testimony to the Emergency Preparedness Task Force. He also made comments about a letter he had sent 1/18/06 to Governor Kulongoski, finding fault with the agency and the Governing Board on various issues. Chair Elliott summed up the letter as accusing the agency and Board of being ineffective and arrogant, and stated he would read the letter later (he was seeing the aforementioned letter for the first time today). 
(11)  Briefing on Legislative Concepts and Policy Options Packages for 2007-2009 Legislative Session

a.  MLRR Legislative Concepts. Lynch said they have 3 concepts: (1) Re-run the enforcement bill from the last session (HB 2121) regarding aggregate mining to balance the field so those permittees who do a good job are recognized, and those who are not operating 'according to Hoyle' are penalized properly; (2) blasting regulation, which is sorely needed – currently the fire marshal regulates the blasting materials, but there is no specific regulation for blasting. MSHA doesn't have authority over blasting. The Board decided they were willing for the agency to continue researching the blasting issue. (3) Oil and gas update (see below).
Lynch raised the idea of a credible accident bond, which came out of the chemical process mining bill and is very thought provoking. Bonding is based on the perception that one is bonded on the actual cost of reclamation and the assumption that everything will go properly. From experience, if something goes wrong, then it is more expensive than anticipated to do the reclamation. With a credible accident idea, there would be a bond that said here is the actual cost of reclamation and some percentage above that because things occasionally go wrong at mine sites. This idea has not been presented to industry, but Lynch wanted the Board to consider it because it is a real issue and better matches up with reality. The Board suggested the agency come up with some examples and recommendations of how having this type of bond would have made a difference. 
Lynch said the third concept would be looking at oil and gas and determining if the agency needs a legislative concept to update statutory provisions because the statutes and rules are out of date. He said he's like to run any concept through the AG's office to determine which statutes are really in need of change. Lynch suggested Board action on this could give the Board more clarification on whether or not the legislation should be pursued. 
Finally, Lynch said the Governor's office would like DOGAMI to have a placeholder in to address regulatory streamlining that might come out of the WRRPIT process in the budget note. 
MOTION:  Haagensen moved and Simonton seconded that the Board authorize the department to proceed with the five legislative concepts identified, including the enforcement concept in the MLRR program, blasting regulation for mining activities, examining the assumptions underlying bonding for reclamation to see whether those take into account the likelihood of worse case activities, update on oil and gas statutes, and a placeholder for regulatory streamlining resulting from the analysis of aggregate and water permit uses, and that the department report back to the Board at the next meeting with information about the five concepts including examples of what's broken and needs fixing, and arguments for and against.
Motion passed unanimously


b.  Presentation of Policy Option Package Concepts for 2007-2009. McConnell stated that the agency will be receiving the Governor's Recommended Budget instructions imminently, and part of that is having agency Policy Option Packages (POP) fleshed out. The first step for that is working internally with staff and then talking with the Board. She requested permission from the Board to pursue internally the 3 POP concepts: (1) the Dynamic Geologist, (2) Agency Preparedness Package, and (3) LIDAR Data Collection, each of which she expanded on. 

Haagensen suggested that a way to keep these POPs from ending up 'on the cutting room floor' would be through talking to other agencies who might be willing to put these in their POPs. McConnell agreed the agency would work on integrating with other agencies, and said that conversations with other state agencies have already been taking place. At a recent Natural Resource cabinet retreat to discuss possible legislative concepts, two primary themes came out of it: one was preparedness and a real frustration from the attending agencies seeing how ineffectual state agencies in the south really were after Hurricane Katrina. McConnell hopes the Governor heard that part and will be willing to assist Oregon agencies in the preparedness issue. The second theme was focused economic development projects, which is not something DOGAMI has a lot of input toward. McConnell said she understands there will be a big push toward program prioritization again, and this makes agencies less likely to want to work together. 

MOTION: Haagensen moved and Macnab seconded that the Board approve the three program and project concepts for the 2007-09 budget package with support from the Board for coordinating, to the extent the agency can, with other agencies to get support for any of these to enhance the likelihood that they might actually be adopted.
The motion passed unanimously.
(15)  Oil and Gas Position Paper.  (this item was taken out of order)

(Dawn Marshall and Bob Houston have joined the meeting via conferencing at this point). McConnell stated that the draft paper outlines how the agency is functioning within the program currently, with the idea that after discussion, there will be recommendations for improvements. 

The permitting side of this program resides in Program 2, while the advocacy area is handled in Program 1 by Clark Niewendorp. Lynch said that before 2001, funding was made up of fee revenue and state general funding. Then the legislature and the Governor's office said there would no longer be general fund contributed to that program, which mainly dealt with the Mist Gas Field, and entailed a 5 hour roundtrip for staff. Adding Coos Bay to the workload means another 5 hour roundtrip, with no general fund revenue in MLRR, leading to an untenable position with the aggregate industry which is unwilling to fund other industry regulation. Lynch said MLRR is at a point where the workload needs to be restructured to match the fee revenue, and the files are in need of significant upgrading (digitization). He also feels the statutes are long overdue for clarification and review by the AG’s office. Knudsen stated that the oil and gas statutes were put together before the modern Administrative Procedures Act was adopted and before enactment of the other environmental regulatory review processes which exists now. 

At the request of the chair, McConnell read into the record some comments sent in by Board member Seymour for this particular topic. 

Haagensen posited that it is critical during boom times to have receipts authority/flexibility to sign an agreement with some regulated entity to get work done faster than MLRR can provide (given staff restrictions) for a permittee who is willing to pay extra for the service, with MLRR maintaining oversight authority. He said DEQ has used this process often, not always without controversy, and Knudsen added that it is like having temporary employees on standby. Lynch said this idea has not been floated by industry yet, but MLRR has no depth other than pulling staff from aggregate to go do oil and gas. Haagensen added that the department is driven by a desire by the regulated industry to have something happen so they are willing to pay for it, but with the inspection, that isn't something driven by regulated industry. 

Various examples of how this issue plays out in other states were discussed. Lynch said that a couple of bothersome issues are 'out there': ESA surveys to make sure there is not an endangered species in the picture which could get MLRR and the industry in trouble, and additionally, the public information requests which MLRR gets and which occupy the majority of Bob Houston's office time responding to. Additionally, Bob deals with interagency communications about the Coos Bay well pads compliance. 

Meyer and Thomas from NW Natural spoke about the efficiency of the DOGAMI permitting process for Mist Gas Field work. Thomas sees the state's key responsibility is making sure that a well is properly abandoned, and is key to NW Natural's storage operation at Mist. From an operations and permitting standpoint, things have worked well over the years. Lynch stated that the funding for this workload is .5 FTE; the workload is significantly greater than that. The $72,000 per biennium MLRR takes in from oil and gas fees does not cover the $110,000 of staff time devoted to the program. Bottom line, the aggregate industry is paying part of the regulation of the oil and gas industry, and that Lynch feels is an untenable position. 


McConnell said that it is time to decide how to 'process this forward' in terms of getting something useful on the other end. Today's discussion is to get everyone on the same page, understand the internal discussion, and get insight on how to move forward. Lynch said the agency will get an AG's review of the statutes, deal with other agencies on natural resource and ESA issues, and he feels the agency can write statutes and rules to address the problems laid out by this discussion. There is a lot of work to do it right, as Haagensen had suggested earlier, but Lynch feels it is untenable not to find a way through the dilemma. The industry is important to Oregon and it should have sound, clear regulation that is not a barrier to the industry. At the same time, there is a funding issue. Data management is a large workload to be handled, but Houston feels that once that is dealt with, it will go a long way in making the process smoother and less time consuming for him. Lynch added that gleaning any nuggets of information from looking at processes in other states is on the radar screen, but no substantive ideas have come forth so far. 

Haagensen expressed appreciation for all the work so far by staff to flesh out the issues and figure out what to do, but feels it is now time to continue working rather than try to polish up a paper. McConnell said the agency has some marching orders as to how to initiate this, and from there staff will report progress back to the Board at the next meeting. 
(12)  Setting of time and place of next Board meetings.

McConnell suggested several agency activities the Board may wish to schedule future board meetings around. Some time by June there will be a need for review of budget documents, which can be done as a Board meeting by conference call, for questions, review and approval. The agency will host a Grants Pass workshop the 17th and 18th of May to go over several years of compilation work. In addition, in September the agency will host a Klamath Basin compilation workshop over a 2-3 day period in Klamath Falls, with federal, state, policy and decision makers, and the general public as target groups for different facets of this workshop. Because no budget schedule has come out of Salem, setting a date for the budget Board meeting cannot be set at this time, but McConnell suggested it can be assumed to be in June to early July. And September would be targeted for a Klamath Falls meeting. [These dates were later set for Thursday, June 22nd in Portland for the budget meeting,  and Friday, September 8th in Klamath Falls].
As far as legislative concepts, it was decided to supply the Board with the proposed concepts by March 20th, and have a Board teleconference meeting on March 24th at 9 a.m. This would give the agency time for an April 3rd submittal to DAS. 
(13)  Additional Public Comments. Meeting ended at this point as public comment had been previously given.
APPROVED:

______________________________

William Elliott, Chair 

______________________________


________________________________

Don Haagensen





Vera Simonton

______________________________


________________________________

Barbara Seymour




Steve Macnab

