
GOVERNING BOARD MEETING
OREGON DEPARTMENT OF GEOLOGY & MINERAL INDUSTRIES

Tuesday, November 14, 2006

PORTLAND STATE OFFICE BUILDING – ROOM 965

(1)  Call to Order: 

Chair Donald Haagensen called the meeting to order at 10:00 am. There was a work session about the Board Key Performance Measures from 8:30 to 10:00 am.
(2)  Introductions:

Board Chair Donald Haagensen, Vice Chair Steve Macnab, Board Members Vera Simonton and Barbara Seymour were present. Assistant Attorney General Larry Knudsen was present, as were DOGAMI staff members Director Vicki McConnell, Assistant Director Don Lewis, Assistant Director Gary Lynch, Fiscal Officer Charles Kirby, Information Officer James Roddey, and Administrative Assistant Carol DuVernois. 


In the audience were Dawn Farr from the Legislative Fiscal Office and Don Seymour, husband of a Board member.
(3)  Approval of Governing Board Minutes for June 22, 2006 and September 8, 2006:
There were a couple of questions about the June 22 minutes. McConnell drew attention to line 15 noting that “APA” was the correct wording, and the minutes had been amended.  In line 122, the wording was correct, although McConnell meant to say “under revenue”; in that agencies are doing things that they don’t have the money for.  She notes that the wording is a very minor thing and doesn’t seem to warrant further discussion.  
Motion: Steve Macnab moved to accept the June 22, 2006 minutes as written.  Barbara Seymour seconded the motion.  No further discussion.  The motion carried.
Motion: Steve Macnab moved to accept the September 8, 2006 minutes as written.  Vera Simonton seconded.  No further discussion.  The motion carried.

(4) Board Business:

a. Governing Board Recruitment Update: 
McConnell and Lynch are compiling a list of people to contact about potentially becoming a Board member.  McConnell noted that the agency contacted the Governor’s Office for interest forms, collected names from staff and Board members.  She has made some calls and has sent out information packets to four potential recruits and requested that interested people reply by mid-November. She will set up phone conversations with respondents, the Chair, Lynch and herself to determine next steps.  She is hoping this will lead to a letter of recommendation to the Governor’s office in December, and a Senate Confirmation sometime in early 2007.

The four potential candidates are: Charles Wassinger, from the BLM and the US Forest Service, who is from Sandy.  Kari Green, a facilitator and mediator, from Ashland.  She is familiar with land use and natural resources.  Charles Vars, from Corvallis, a retired OSU professor in economics, who previously served on the DEQ Board.  James Doane, from Aloha, a retired engineer from the Water Bureau, recommended by former Chair Bill Elliott. He is also on the Oregon Seismic Safety Policy Advisory Commission (OSSPAC) Board.  McConnell was also given a name of a rancher in Klamath Falls who seemed like a great fit, but has not returned her calls.  She will try to reach him again, but understands that the commitment may be a problem for him.  McConnell urged the Board to give her more names, as it is not too late to contact people.
(5) Budget and Legislative Concepts Update:

a. Agency 2007-2009 Budget Request Update: 

McConnell noted that the agency hand-delivered the Budget Request to DAS.  In October, the agency received the DAS Budget Analyst Report and recommendations on the Budget Request, but the recommendations are confidential until the Governor releases the information, so were not included in the Board Packet.  The agency has appealed some of the recommendations and has submitted an additional Policy Option Package (POP), the Tsunami Preparedness package. There has not been any further communication from DAS at this point.  McConnell explained the attachments to the agenda item, saying that the Tsunami program would be accelerated from finishing in 2018, to finishing by 2011.  The funding has been broken down into the next two biennia.  
One of the problems is that the agency never gets enough up front funding to collect the bathometric and LIDAR data for the model analyses.  2007-2009 monies ($1.22 million) would go towards obtaining the data, and $400k would go for the technical assistance to process the data and get them ready. The 2009-2011 biennia monies would be used to run the inundation models for preparation, to publish inundation maps and for outreach and education.

Steve Macnab asked if there was an overlap with the LIDAR Policy Option Package.  McConnell noted that there was; hoping that would help if one or the other did not get approval.


The agency has also submitted to BAM and LFO the Budget Principal Priority forms, which is the second attachment to this Agenda item.  This is what the agency needs to do to prioritize the departments in the agency.  The agency did not change either the criteria or the prioritization of the departments or sections from last year.

Haagensen asked if there was any Federal funding available for the Tsunami Inundation POP.  McConnell said the funding is all federal now, but the state is asking what it would cost to accelerate the program.  The inundation mapping does not fulfill the program to prepare for a tsunami.  The concern is that the federal program will become diluted due to the extra states that have become involved in the program and that the agency will not be able to complete the work.  Don Lewis said that one of the assumptions is that the federal funds will continue, so we are looking for a marginal increase to complete the job, while assuming we have the complete federal funding through 2011.  The current mapping plan includes only the key towns along the coast, but not the unincorporated areas between them.  The funding we may get would cover the entire coast, instead of just a portion of it. 

b. Agency Legislative Concepts Update:

Gary Lynch noted that the Oil & Gas Legislative Concept is not currently being considered by Legislative Council, due to the fact that they claim they never received our language to keep it alive.  McConnell and Lynch would be meeting with the Governor’s office the following day, and believe the concept will be resurrected.  There are 3 letters from the Oil and Gas operators in the state saying that both the fee increase and the legislative concept are appropriate. 

The problem was that on May 29th, Gary Lynch hand delivered the language to DAS, but they denied ever getting it, and he did not get a receipt.  So Legislative Council said they will not consider it.  The agency addressed the problem with the Governor’s Office and as far as they are concerned we missed a deadline and had no proof otherwise.  So the agency is waiting for the Governor’s Office to suggest what to do. 

Haagensen noted the Governor’s desire to improve renewable energy standards may help ease the way to resurrecting the concept.  McConnell added that it is a procedural issue, not a conceptual issue. The Governor’s Office has been positive about the concept all along.


The Enforcement Bill, currently being drafted by Legislative Council will probably be ready in a few weeks.  There is a meeting with OCAPA tentatively scheduled for November 28th to discuss what kind of support there will be for the bill, but so far conversations have been positive.  Asst. Attorney General Larry Knudsen will attend.

Lynch discussed the Water Related Permit Process Budget Note, and said that the agency will not need a legislative concept for this issue. There will be a report to the Legislature, and pertinent agencies are drafting a Memo of Agreement (MOA) regarding how the Natural Resource agencies will work together and speak with one voice. 

Haagensen requested that the draft MOA be circulated to the Board and Macnab asked to be included in any follow-up changes once in practice.

McConnell stressed that there are 2 MOA’s; one is for the broader WRRPT process dealing with fill and removal involving DSL and DEQ, of which the agency plays a very small part, and the MOA has already been signed.  The second is specific to the agency’s Budget Note for aggregate regulatory streamlining, which is the MOA which will be circulated to the Board. 
(6) Procedure for Review of Contested Case Hearing Proposed Order:
Discussion led by AAG Larry Knudsen. Confidential written advice was provided to the Board regarding the Contested Case.  He recommended that the Board refrain from discussing the memo because of its confidentiality.  If the Board wanted to discuss it, he recommended an Executive Session, but said they should hold off, since the Administrative Law Judge (ALJ) will be issuing a decision by the end of the month.  After both parties have evaluated the decision, it is likely that the matter will be simplified.  

He requested that the Board delegate to the Director or the Chair the authority to grant extensions, rule on stipulated motions, and take responsibility for other purely procedural issues that need to be resolved before the next Board meeting.  He believes that after receiving the decision from the ALJ, there will be motions from either the department or the petitioner for an extension of time for filing.  He believes that having the entire Board meet to deal with those decisions is unnecessary.  

Haagensen suggested and Knudsen recommended delegating decisions to McConnell in the instance of stipulated motions, but with unstipulated motions, she would consult Haagensen.  The Board will be informed on all motions and will get a copy of the ALJ’s Proposed Order when it is issued.  If anyone has questions they can contact Knudsen directly, but he recommended they do not discuss it at this meeting since it was an open session.  He recommended discussing how to proceed at the next Board meeting, including perhaps scheduling an Executive Session if it is needed.  He noted that the main thing that will need to occur is that the parties will have to decide whether or not they will want to seek review within 21 days from the date of the Proposed Order.  

Knudsen counseled to avoid discussing the case with everyone except in Board meetings and formal correspondence, and to assume Ex Parte rules are in place.  If one of the Board members or staff would like to discuss the Proposed Order after it is issued, Knudsen recommends they call him, because confidentiality rules will apply.  He is the official attorney for the Board, and Jas Adams will argue on behalf of the department.  The ALJ will give the agency a relatively detailed report with findings and facts, an Opinion and Conclusions of Law, and a Proposed Order saying what Sundance must do, if anything.

Motion: Seymour moved to delegate responsibility for making decisions on stipulated motions to Director McConnell, and that McConnell make decisions on non-stipulated motions after consulting with Chair Haagensen.  Seconded by Simonton.  Motion carried. 
(7) Report of the State Geologist:

a. Policy Issues for the Agency:

Aggregate Regulatory Streamlining Budget Note will result in a MOA with several Natural Resource agencies conducting pilot projects to look at how to incorporate regulatory and advisory information and speak with one voice.  Pilot projects have not yet been identified.  

The agency is participating in Ocean Policy Advisory Council (OPAC) as non-voting members, for technical advising for the voting members. They are working on 3 issues.  First, the Governor’s concept of naming the entire Oregon Coast from the shoreline out to the edge of the Continental Shelf as a National Marine Sanctuary, involving a tremendous amount of fact-finding and outreach to see if this is even doable.  The second is the naming of National Marine Reserves off the coast, which are different than sanctuaries, and last, providing policy recommendations on the wave energy concept.  DOGAMI is not involved in wave energy permitting or regulation.  The Federal Energy Regulatory Commission is regulating the wave energy devices on the basis that the device is considered a powerhouse.  We are not sure if the Marine Reserve regulations would impact the wave energy issue or not, since the rules were developed for offshore oil and gas drilling.

The agency is participating in the Governor’s Natural Resource Office coordinated planning groups for Coho and salmon recovery plans.  Lynch is the lead person on this.  There will be four public meetings starting this week on the coastal Coho recovery plan.  

There will be a California-Oregon Klamath Basin conference hosted by the Governor’s office, sometime in December.  The agency will be participating at some level, but the agenda has not yet been set. 


We met with upper management of OR Parks and Recreation to discuss several small projects.  The two agencies operate under a Memo of Agreement, signed each biennium.  They are very concerned about sea level rise and coastal erosion and the effect those issues will have on the state parks.  Jonathan Allan is the lead.  We also introduced an idea of Geology in the State Parks program, noting that they don’t really focus on the geology of the state parks, but currently focused on the fauna and the view, and many of their parks’ locations are because of the geology.  They are very interested in the proposal to increase the educational aspect of the geology in the state parks.

Met with the USGS Western Regional Geologist and will be meeting with Western Regional Marine and Coastal Program Chief to discuss cooperative projects. 


The agency is in discussion with Oregon Department of Forestry regarding the generation of Further Review Area maps for rapidly moving landslides and how to better manage and maintain the state Debris Flow Warning System.  We are responsible for sending out the press releases on Debris Flow Warnings.  We have suggested to the ODF that we should get responsible agencies together and figure out what we can and cannot do.  LIDAR would certainly help the process, and we are moving forward with the LIDAR Consortium and the LIDAR POP.  

b. Recent Projects Highlights:
We have leveraged enough funding to acquire about 800 square miles of LIDAR imagery in the Portland Metro and surrounding area.  Lewis presented maps detailing areas where LIDAR data will be collected.  McConnell handed out the new issue of Cascadia, which focuses on LIDAR.  The agency will be making proposals to ODOT to do an analysis of the rapidly moving landslide problem in the Hwy 6 and Hwy 84 areas.  
The National Tsunami Hazard Mitigation Program steering committee has determined the level of participation based on hazard potential, which comes out to 90% for the Pacific states and 10% for the Atlantic and Gulf states.  We anticipate the same amount of funding for 2008. 

2007 State Map Proposal has been submitted, and we should find out what will be funded in December.  We are exploring options with FEMA Pre-Disaster Mitigation grant proposals which are due in January. 

McConnell issued an invitation letter to potential participating state and federal agencies to ask them to identify a contact person to work with the Lambert Bend Stakeholder Group.  This project is moving forward at a good rate.

c. Agency Annual Staff Meeting:

The Staff Meeting was a great success.  Kudos to the Baker City office for their excellent planning.  There was a team building exercise focused on how to celebrate the 70th anniversary of the department, which will occur in 2007.  


d. Geoscience Week:

Kudos to the staff that volunteered for Earth Science week events.  About 100 teaching kits were distributed.  Staff went to schools and gave presentations.  Vera Simonton noted that the kits she distributed were well appreciated.  One of the teachers who received a kit, Jodie Harnden was named the US Earth Science Teacher of the Year and was especially appreciative.  Simonton would also like to develop some type of Tsunami Awareness Package to send out to the area before Spring Break.  James Roddey said he would put something together.  

e. Miscellaneous Issues: 

Program 1 and Program 2 synergy is moving forward.  A group of staff is meeting monthly to discuss projects and budgeting.  We are also moving forward with getting hazard mapping incorporated into the Program 2 site analyses.  Randy Moore will lead.  


We continue to track DOGAMI sales in the Nature of the Northwest Information Center.  Sales are now 10% above last year, and 50% above 2004.  Web hits are being tracked much more closely.  After the earthquake on November 5, there were over 2,000 hits, and the three day total afterwards was almost 4,000 hits, up from 1,000 a week.  This shows that people are going to our website very quickly after a geologic event occurs and we are trying to ensure that they have something to look at when they go there. 
(8) Lunch:


Bill Burns showed pictures of the debris flow on Highway 35, and McConnell showed slides of the Annual Meeting Field Trip.
(9) Regulatory Issues:

a. Overview of Rock ‘n Ready, Inc.:


Lynch distributed two photos of the Rock n’ Ready site to aid discussion.  He detailed the events of 2005-06, which resulted in a pit capture of Bear Creek.  He outlined the problems created by Rock n’ Ready’s actions and inactions, and the enforcement procedures taken by the department and other agencies to remedy the problems on the site.  There were a number of violations, including the pit capture, bridge abutments built without permission, walking machinery across Bear Creek, and not keeping access bridges clean which resulted in sediment runoff into the creek.  DOGAMI, DSL, and ACE staffs have been meeting with the operator, and they are proceeding in a positive manner.  We anticipate that they will be in compliance with DOGAMI by some time in December.  Frank Schnitzer spent a lot of time bringing them into compliance with the agency.  
The bridge abutment issue is in DSL’s hands, since it is not our role to enforce DSL’s requirements.  DSL believes the abutments should just stay put, however, the abutments also require approval from the Army Corps of Engineers.  At this point the Corps is unwilling to write a letter saying that they approve of leaving the abutments, but said they wouldn’t do anything as long as the operator continues to be in compliance with DOGAMI and DSL.  When DOGAMI asked them to put that in a letter, they said it would take time.  This poses a problem that the agency faces fairly often.  For example, recently, with the Umpqua, the Corps denied everything in terms of any in-stream removal, and it was obvious that when it comes to some federal agencies that have a role to play, they may not be as responsive as the state agencies are.  But we believe this is an issue for the operator to resolve, not DOGAMI.  Jackson County has recently denied the operator permission to mine on the south side of Bear Creek until the issue with Pit 1 is resolved.  
Rock n’ Ready has been very cooperative. The weir is in place.  They have cleaned up their bridges and the area they used for over-burden.  They need to install native vegetation, and are actively accomplishing that goal.  The parent company is Shea out of California, which earned $3 billion last year, so we expect the problems to be resolved.
Haagensen noted that the operator should have done these things initially, that this does not treat the “good” operators fairly.  He believes that there should be penalties, or some kind of written agreement to give the agency some leverage to ensure the operator complies with the regulations.  Lynch agreed that this is a legitimate criticism of the program.  Haagensen pointed out that we should be able to respond to the good operators as well as the bad operators, and to try to ensure that the bad operators are quickly brought into compliance, by toughening up our enforcement tools.  He also noted that Shea is a multi-million dollar company, and should have some environmental compliance goals built into their corporate structure and that if one of their subsidiaries is not complying, it should be easily taken care of.
Lynch said that the best enforcement occurs on the ground when you are meeting with the operator, physically pointing out what needs to be fixed or what could be a potential problem.  Haagensen said that this would be a good example for the enforcement bill.  If you have a bill that gives the agency the ability to assess civil penalties, it would provide incentives for the operators to comply. 
b. Howard Canyon Quarry letter follow-up:

Lynch presented a draft inspection report as a result of an inspection of the Howard Canyon Quarry.  The conclusion of the report is that the quarry should be exempt from permitting since they are not moving 5,000 yards of rock a year.  They are mining massive columnar basalt, which is high weight but low volume, which was pointed out in the initial letter, and confirmed at the inspection.  The quarry is starting to approach the 5 acre boundary limit, and is currently being re-surveyed.  The aerial photos indicated they are at about 4.5 acres, so are still qualified for the exemption.  The complaints about the quarry generally stem from the truck traffic on the road.  During the inspection, they saw a number of dump trucks going up the road, but none of those trucks were going to the site. The only truck that arrived at the quarry during the inspection was a pickup with a trailer.  They are not sure how many trucks are actually coming on to the site.  Short of planting a person there and counting them, it will be impossible to determine.  Because this is landscape rock, they are not filling the trucks up to the brim, not wanting to break the columns.  Multnomah County doesn’t have a problem with the amount of trucks on the road.

The permittee is not the land owner.  The land owner has another pit up the road from this one that is also exempt, because the material mined is used to maintain the logging roads on the property.  That may be one of the confusing factors to the complainants.  The on-site inspection report will be sent to the Schmidt family when it is finalized.  


Lynch pointed out that there are now only four major companies that are producing 80% – 90% of the rock in Oregon.  This is becoming an issue for ODOT and others in the state, and people are looking to the agency to solve the problem.  The Board may want to address the lack of competition at a future meeting.  Haagensen noted that this is not just a gravel mining trend, but is happening all over the country.  ODOT is looking into whether it is affecting prices.  
(10) SB 2 Project Update:
a. Update of RVS data collection and design of seismic needs assessment database:
Don Lewis presented the update.  On October 25th the agency gave a presentation to the Structural Engineers Association of Oregon and the Association of Civil Engineers of Oregon outlining SB2.  The outcome is that when the agency releases the report, the engineers will be supportive of the work.  
We met with the Department of Education earlier this week, and we will work with them to keep them informed about what the project means for them.

Lewis outlined some of the bond measures that passed or did not pass at the recent election, noting how they compared to previous elections, noting that this election more than doubled the previous high dollar amount in passed bond money.  He detailed a couple of examples of how some of that approved money may be used for seismic upgrades in the school districts.  
McConnell noted that the database will need to be continually updated to be relevant, since schools and fire districts are already addressing seismic issues.  Haagensen asked about acceptable and unacceptable risks to the schools, noting that the ranking of what is acceptable and unacceptable would be relative.  Lewis stressed that though he agrees with Haagensen’s concern, this issue is beyond the scope of the agency’s project.  He went on to say that some of the highest risk buildings, built of unreinforced masonry, may be replaced at a lower cost than retrofitting, but Senate Bills 4 and 5 will only allow money for retrofitting, not new buildings.  So the cost of building a new building will then fall on the school or fire districts.  Lewis said that site-specific reports will be needed to conclude what needs to be done and what the cost will be.  McConnell pointed out that the Legislature and Governor’s Office has only appropriated the money for the agency to do this study.  The Granting Committee that would develop the program does not yet exist, nor have any conversations occurred with the Treasury about how to issue bonds.  
All the school districts have been in communication with the agency about this report.  Seymour said that communicating with an employee of the school district is not the same as communicating with the Board, and the Boards are the ones that will be making the decisions.  Haagensen suggested that the report contain extra explanation so people really understand what the report means.  Macnab wondered if there is a focus group that we could run the report by to get feedback.  Lewis pointed out that the confidentiality issue is significant, so that results are not released.  Macnab suggested that one member of the Board be on the focus group.  McConnell also noted that the report should be run by some of the agencies that are responsible for the buildings.  

b. Agency requests approval to submit SB2 Interim Report to Emergency Board Committee:
Haagensen said that Legislators should understand the seriousness of the report and they should be aware that their constituents are going to want them to take action.  McConnell also noted that SB4 is only for educational facilities and SB5 is only for emergency response facilities, so there is no mixing and matching between those two; they are very specific.

Motion:  Macnab moved to approve submittal of the November 3, 2006 Report on SB2 to the Emergency Board.  Seymour seconded.  No further discussion.  Motion carried. 
(11) Setting of time and place of next Board meeting:  

The next Board meeting will be held in the Portland office Conference Room 965, on Tuesday, February 6, 2007. There will be a work session in the morning for Performance Measures and the Board Meeting will be in the afternoon.

McConnell will send an information item Board regarding the Memo of Agreement draft about aggregate streamlining before it is finalized and follow-up with the Board if there are any changes.

Simonton and James Roddey will assemble a Tsunami Awareness package to send out to people in the Pendleton area before Spring Break.


McConnell will send the final inspection report on the Howard Canyon Quarry to the Board when finalized. 


McConnell will send a copy of the Proposed Order for the Contested Case hearing when released by the Administrative Law Judge.  

McConnell and Lewis will look into forming a focus group for feedback on the draft of the SB2 report.

Staff will compile a report on the Performance Measures and distribute it to the Board before the next meeting.

(12) Additional Public Comment: 


There was no public comment.
(13) Adjourn:

Meeting was adjourned at 1:55 pm.
APPROVED:

______________________________


________________________________

Don Haagensen, Chair




Steve Macnab, Vice Chair

______________________________


________________________________

Barbara Seymour




Vera Simonton
