GOVERNING BOARD MEETING

OREGON DEPARTMENT OF GEOLOGY & MINERAL INDUSTRIES

THURSDAY, JUNE 26, 2003 

TELECONFERENCE CALL

PORTLAND STATE OFFICE BUILDING, room 965

PORTLAND, OREGON
( 1)  Call to Order
Via teleconference, Chair Don Christensen called the meeting to order at 9:00 a.m. 

( 2)  Introductions

Christensen recognized Board members Don Haagensen, Vera Simonton, Bill Elliott and Barbara Seymour, legal counsel Larry Knudsen, Portland staff Vicki McConnell, Charles Kirby and Kate Halstead, and Gary Lynch from the Albany office. Participating in part of the call was Frank Garcia, Jr. from the Department of Administrative Services. There was no audience present:

( 3)  Approval of minutes of Governing Board meeting in Portland on June 2, 2003.

Seymour requested that on line 43, Legislative Council be changed to Counsel. Simonton asked that on line 69, the word after high should be regard instead of regarded, and on line 70 the phrase 'are held in highly valued' should read are highly valued. 
MOTION:  Haagensen moved and Elliott seconded that the minutes be approved with the three corrections.
Motion passed unanimously.

( 4)  Regulatory Issues

a.  Adoption of Rules for SB 12.  McConnell stated that permanent rule language had been written, the Notice of Rulemaking was filed with the Secretary of State's office on June 15th, and the department had received no requests for a public hearing. Haagensen requested the complete title "Oregon Department of Geology and Mineral Industries" be used throughout the bill for consistency. Also, it was decided, for geologic clarity, to add the words "for the purpose of this Division," under the Definitions (1) after the beginning words "Further review area".


MOTION:  Simonton moved and Elliott seconded adopting the rules for SB 12 as modified.

Motion passed unanimously.


b.  Update of Rules for MLRR fee bill, HB 2256. Lynch said the Notice of Proposed Rulemaking Hearing, Statement of Need and Fiscal Impact were all filed with the Secretary of State's office on June 13th. The public hearing will be held on July 29th and the comment period closes August 8th. The rule writing to implement the fee bill is on schedule, and Lynch said final draft rules will be submitted to the Board for review. 


c.  Report on future rules for HB 2898 and HB 2945. Lynch said these bills will require rule making should they pass. HB 2945 possibly opens up or enhances a plaintiff's ability to prevail on a takings issue. Knudsen said the more authority an agency has, the greater the risks for takings lawsuits. He does not expect the Governor's office or the Dept. of Justice to block the legislation, but they will be closely looking at it. 

With passage of this bill, DOGAMI will have clear authority to allow mining that may affect groundwater, according to Knudsen. This bill is a foray into groundwater quantity, rather than quality, issues. Lynch said the bill would give MLRR direct authority to mitigate groundwater impacts, which previously had been unclear. It would require rule writing, with an implementation date of January 1, 2004.


Regarding HB 2898, Lynch thinks it is likely to pass. It provides MLRR the discretionary authority to establish a reclamation bond pool that could be used as an additional tool for providing financial security for reclamation obligations. If it can be made to work, staff funding will be sought, via a prior Ways and Means agreement, through the Emergency Board. Lynch said part of the cost of the reclamation bond pool fees would be used to sustain the effort in Program Two. The expertise and field presence are in place, but the money to implement it is not there currently. He emphasized that the agency will not take on any significant financial obligation, and all stakeholders are aware of that fact. A task force is already being organized to deal with the complexities of this plan.

MOTION:  Seymour moved and Elliott seconded that the agency initiate rule writing, with proper background support, on HB 2945 and HB 2898.

Motion passed unanimously.


Some discussion followed regarding HB 2945 and the takings issue. Knudsen mentioned a federal circuit court decision, which has been temporarily stayed, holding that federal water quality permits are required for dewatering water even if no pollutants have been added as part of the process. Depending on what happens with that decision, the whole issue of dewatering could get very complicated.

( 5)  Report of the State Geologist.  McConnell recalled the '01-'03 biennium as an exciting one, budget wise. The agency budget passed both houses of the legislature [and was subsequently signed by the Governor June 26th]. Field season is underway for geologists and geotechs. The STATEMAP grant came through, with other possible granting opportunities to be discussed later in the year.


Kirby reported that this biennium the agency took hits of about $350,000 to $400,000. The ending balance will be between $50,000 and $100,000, which he emphasized is very little money on which to operate. Routinely the agency operates with $100,000 to $200,000 in receivables outstanding. He said the agency is scraping bottom, and things will remain tight for a while. 

( 6)  State Geologist Recruitment.  


a.  Update of recruitment activity. McConnell took everyone through action up to now. This included a notice of this meeting, a letter to Jim Brown in the Governor's office, and a written draft criteria, draft position description, and draft hiring announcement.


Kirby related that in a discussion with DAS representative Frank Garcia, Jr. on the cost estimate for recruiting, the range of $5,000 - $10,000 would not be out of line for the whole process. This would include advertising and flying candidates in. Garcia stressed minority requirements in advertising sources, and that draft criteria be reviewed in public. 


b.  Report on meeting with Governor's office representative, Jim Brown.  Christensen met on June 13th with Jim Brown and went over the recruitment timeline and some basic advertising information. The next contact with Jim Brown should be after the final list of candidates is chosen, at which time there would be direct involvement on the part of the Governor's office. 


c.  Letter from State Board of Geologist Examiners.  Christensen said that that board wants the interview team to strongly consider that whoever is hired be qualified to become a registered geologist in Oregon within a specific period of time, say 6 to 9 months. McConnell added that the State Geologist/Director is also an ex-officio member on the Board of Geologist Examiners. Until now, registration has not been an issue for this position. Qualifications are quite specific for application for registration. Knudsen recommended that qualification for this registration be made a strong preference in the hiring criteria.


Lynch stated that the agency needs a manager a lot more than another geologist. Knudsen said the governing statute (516.130) provides that the State Geologist is the Director for the department. He concurred with Lynch in that the agency's duties are much broader now than what would classically be considered as 'geology'. The statute recognizes that, and he recommended preserving the flexibility to deal with a candidate who might never be a registered geologist, or who might need considerable time to become one. Knudsen said it is quite common for professional oversight boards to have ex-officio members who are not professionals of the same ilk. Also, it is common, legal and well accepted for agency directors serving in ex-officio capacities on other boards and commissions to designate a subordinate to fill that role.


McConnell brought up the issue that, within the agency, often reports are written that go out to other state and federal agencies or to entities that have hired the agency to do some kind of geologic examination or evaluation. These reports generally have to be 'blessed' somewhere along the way by someone who is a registered geologist or a certified engineering geologist. Until now, that stamp of approval has been conferred by either the State Geologist or the Deputy State Geologist, both of whom were registered. She stressed this fact must be kept in mind. Haagensen suggested that a statement to the effect that "registration with the State Board of Geologist Examiners as a registered geologist or the ability to be registered is a factor that will be considered in the hiring process" be used. He preferred use of the word factor rather than 'preference'. 


d.  Review and adopt draft Position Description for State Geologist.  McConnell said that staff reviewed the most recent position description for the former State Geologist, and made minor revisions, based on the Criteria for Hiring discussion, for adoption by the Board. She emphasized that this position description is the template for what the new director will be doing: it is a critical piece of documentation. 


MOTION:  Elliott moved and Simonton seconded that the Position Description be accepted with amendments in Section 2a. 

Motion passed unanimously.

Due to time constraints, questions to Frank Garcia, Jr. were all addressed at this point. Garcia said he considered the Position Description as a way to reduce the universe in identifying candidates. He emphasized the significance of the Criteria and that it needs to be adopted according to the Public Meetings Law and Public Records Law in this process. He said use of the words "ideal candidate" allows flexibility in finding the person who best fits the stated criteria. Garcia said he thought the proposed steps to be taken and the documents set up for the recruitment are all in order. Discussion followed on DAS's responsibility in the screening process, the wisdom of having public participation on the interview team, and the legal concern about confidentiality of applications. 


e.  Review and adopt Criteria for Hiring State Geologist.  The Board agreed on some refinements to the document presented, with the changes being tasked to Vicki McConnell. Regarding degree requirements, the discussion centered on having flexibility in the hiring process so the ideal person doesn't get missed, and a screening process to keep down the number of applications. Haagensen suggested requiring an undergrad degree and at least a Masters level degree or equivalent practical experience in a field representative of the programs of the department. 


Regarding the confidentiality issue, Knudsen suggested specific wording, and noted such a request by a candidate needs to be in writing.

MOTION:  Elliott moved and Simonton seconded that the Criteria be adopted as amended.

Motion passed unanimously.


The discussion turned to make-up of the Interview Committee. It was decided that Don Christensen and Vera Simonton represent the Board.

f. Review and adopt Hiring Announcement for State Geologist.  McConnell said that on advice from Frank Garcia, Jr., this process should be delegated to the Interview Committee. 
g.   Review Timeline for recruitment and recruitment plan. There was good deal of discussion about what will take place in the first round of activities to bring a candidate list to the full Board. Knudsen cautioned not to lose sight of the issue of whether the full Board will make the decision going from the paper search to the talking interviews. If that becomes the choice, then between the screening and the first interview, there would need to be an executive session Board meeting. The Interview Committee would recommend to the Board the candidates who should move forward for first interviews. 


For clarity, McConnell summarized her understanding of the hiring chronology set forty to this point.

· There will be only one committee, the Interview Committee. They will do a screening sometime in September.

· There will be the need for an executive session Governing Board meeting late in September at which time the Interview Committee will make their recommendation as to the semi-finalists.

· There will be a first round of interviews by the Interview Committee, most likely by phone. Concurrently, there will be reference and security checks, etc. by DAS and the Governor's office.

· In early October, the Interview Committee will meet with the Governing Board in executive session again to make a recommendation of the finalists [meeting date later set for October 7th]. 

· Invitations to the finalists will go out for a full interview. Finalists will be interviewed by the Interview Committee and full Board, with presentations to a group of stakeholders and staff. A representative of the Governor's office will be involved.

· The Board will then go into executive session for discussion.

· The final decision will be made in open session.

MOTION:  Haagensen moved and Elliott seconded that the Timeline be adopted with multiple changes as discussed. 

Motion passed unanimously.


h.  Choose Interview Committee participants.  After some discussion, it was decided that the committee will include Vera Simonton and Don Christensen for the Governing Board, and Lu Clark, Vicki McConnell, Charles Kirby, Gary Lynch and Dawn Marshall will represent staff, with Frank Garcia, Jr. as ex-officio (non-voting) member. Everyone felt Lu Clark should be committee chair. 


McConnell reminded everyone that the Interview Committee will meet and screen candidates, and then will make their recommendations to the full Board in an executive session Board meeting. Next, the team will meet again to conduct first interviews. The Interview Committee will be meeting twice in September, and the Board once. 

( 7)  Setting of Time and Place of the next Board Meeting.  The next Board meeting will be an Executive Session Tuesday, September 23, 2003, in Portland.

( 8)  Additional Public Comment.  There was none.

Meeting was adjourned at 12:20 pm.
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