GOVERNING BOARD MEETING

OREGON DEPARTMENT OF GEOLOGY AND MINERAL INDUSTRIES

December 11, 2017
8:30 a.m.

Portland, OR

Public Meeting Agenda

The Board makes every attempt to hold strictly to the sequence of the distributed agenda. Times and topics may change up to the last minute,
but the times for public comment will be avaifable as indicated below. This agenda is available on the DOGAMI website:
www.oregongeology.org.

8:30a.m.
8:35a.m.

8:40 a.m.

8:50 a.m.

9:05 a.m.

9:10 a.m.

9:20 a.m.

9:30 a.m.

9:50 a.m.

10:10 a.m.

10:20 a.m.

Item 1:
Item 2:

Item 3:

Item 4:

Item 5:

Item 6:

Item 7:

Item 8:

Item 9:

Item 10:

Break

Call to Order — Chair Lisa Phipps
Introductions — Chair Lisa Phipps and staff

Election of Chair and Vice-Chair

Board Action: The Board will be asked to take an action on this item
Confirm Dates and Locations for 2018 Board meetings

Board Action: The Board will be asked to take an action on this item
Review Minutes of September 18, 2017

Board Action: The Board will be asked to take an action on this item

Geologist Stamping/Signing Update — Holly Mercer, Policy Assistant

Briefing: The board will not be asked to take an action on this item

Strategic Plan Update — Sherry Carter, DAS Human Resources & Ali Hansen,
Communications Director

Briefing: The board will not be asked to take an action on this item

Adoption of the Attorney General’s Model Rules of Procedure —
Diane Lioyd, Assistant Attorney General

Board Action: The Board will be asked to take an action on this item

Tsunami Line Update — Brad Avy, Director & Diane Lioyd, Assistant Attorney
General

Briefing: The board may be asked to take an action on this item

Public Comment

Three minutes limit per person unless otherwise specified at the meeting by
the Chair
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GOVERNING BOARD MEETING MINUTES
OREGON DEPARTMENT OF GEOLOGY AND MINERAL INDUSTRIES

Monday, September 18, 2017
12:00 p.m. (noon)
Springfield, Oregon

Call to Order: (Lisa Phipps, Board Chair)

Chair Lisa Phipps called the meeting to order at 12:07 p.m. Shethanked Board member Katie

Jeremiah for hosting the meeting and site visit.

Introductions: (Lisa Phipps, Board Chair and staff)

Chair Phipps, Vice Chair Laura Maffei, and Board Members Scott Astoi}?‘id‘ and Katie Jeremiah were in

attendance.

Department of Geology and Mineral Industries (DOG;
Brad Avy, Director/State Geologist
Lori Calarruda, Recording Secretary
lan Madin, Deputy Director/Chief Sci
Alyssa Pratt, Fiscal Analyst

Ali Ryan Hansen, Communications Direct
Bill Burns, Natural Hazards Section Supervi

1) Staff in attendance:"

ermal Resources Geologist

Board Action: Ashford
seconded. Motion carried:!"

: to approve the minutes of June 26, 2017 as submitted. Jeremiah

MLRR Update:
lan Madin, Chief Scientist and Deputy Director presented his report on MLRR:

Madin stated there is a need for an emergency rule for oil and gas well plugging and abandoning
procedures, which requires a vote. Laura Maffei recused herself from this emergency rule.
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Madin stated the current rule requires a one hundred (100) foot cement plug at the bottom of the
well that extends fifty (50) feet below the steel casing that lines the hole. The typical well
construction today has the bottom of the casing already plugged with fifty to eighty (50-80) feet of
cement. The new rule is to match what the sites currently do today, otherwise to comply with the
current rule it would require them to drilf everything out and try to replug the hole. Had the well
been done with an open casing then the old rule would apply.

Chair Phipps asked why DOGAMI can do an emergency ruling. Diane Lloyd said the administrative
procedures allows temporary rulemaking to address situations where if there is sufficient
justification, it can happen without a rulemaking public notice. The Agency files this justification for
up to 180 days while they will work on a new permanent rule

ece that are part of the current rules.
to,do the upper piece. Madin said

ks and it would cost them

appens at open holes at

t, Lloyd explained the

Chair Phipps asked for clarification about the upper and |g
Madin explained if the lower piece is in place then they only nee:
the urgency for this request is the drill rig is on site fc another two
mobilization expenses to bring it back. The change only applies to what
the bottom of sealed casings, the other provisions of the rule remain in e
Department has to approve their plan but the rule: !
Ashford asked how long the timing would be for the
rule writing in the next month or twa and this would b
rules that need to be updated.

to start some
'may be more

) it. Lloyd said th

ule language as stated. Ashford

Board Action: Jeremiah moved to adop he brop of
second. Motion carried. ]

Permitting Status: ¢

taff is “‘r‘he“kmg};‘“
they stay in tl

Ashford said it

the backlog wa \ requiring a comprehensive review of each file before inspections

case there was something that had to be amended WhICh

them in a pile and are waitir for staff time to be able to do site visits on them Ashford asked if the
applicants are being delayed in getting the information needed back to staff. Madin said no, this is
for existing permits only and staff are telling them what they need to do in the future on them.

Maffei asked what the demarcation of the backlogs is and Madin said June of 2016. Jeremiah said
she wants them to be cautious about the timeline for new applicants which could cost them money.
Madin said they want to collect the information but without causing a delay. They want to make sure
new applicants know what they need up front by doing a pre-application meeting.

Business Model Review:
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The staff have been working on a work flow process for a new application for an aggregate permit. It
defines the procedure and helps them determine staffing needs and management needs. They want
to do this for six to eight (6-8) of their other processes. Ashford asked if someone from outside the
staff will be asked for input on the process. Madin said OWEB and Sherry Carter have offered to help
go through it. They will send it out to a large group of stakeholders. The staff will be attending a
mining meeting in Nevada. Jeremiah said this clarity will help new applicants.

Oil and Gas — Tahe Well and Abandonment:

Madin said the Tahe well issue is part of the Enerfin site. The spacing rule states they are not
supposed to drill two wells within 500 feet of each other and they are drilling within 350 feet. The
Agency is working on scheduling a staff hearing at the begmmn f November. This also shows that
the rules needs to be changed, updated Larry Knudsen has done a comprehenswe review of existing

hearing officer.

Permit Revocation:

The Agency is in the process of revo
notices of violation. The complicatio

CaIico-Grassv%Mquntain:

lling program DOGAMI approved and they seem to have found
nt amount of mineral.

Calico finished their e
what they believe to be a si

BLM Plan Submitted:
Calico submitted their plan of operations to the BLM. DOGAMI has an MOU with BLM on

coordination of permitting.
Preliminary Feasibility Study Underway:
Calico is undertaking the preliminary feasibility study, which is done first before the feasibility

study. More analysis is being done to better understand the rock they are going to be mining.

Application Anticipated Q1 2018:
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Calico is still saying they are submitting an application in the first quarter of 2018. The Agency is
operating under the assumption that is going to happen. The rule says they have one year to
complete the application. Madin said it is more like fifteen (15) months so they need to start
working on it now and it will require a lot of staff time.

Permit Czar Recruitment:

The Agency wants to bring in a full time person to handle this alone and are also looking at a
part-time administrative staff. Calico is paying for all of it. The big question is what happens
after the permit is issued. The Agency needs to have a detailed monitoring and compliance plan
that is part of the permit document to ensure Calico adheres to the permit conditions. Madin is
going to see if the Agency can write it into the envnronment }éssessment The cost recovery
agreement ends the day they issue the permit and then no money until the renewal fee a year
later. Calico does not think DOGAMI needs to be inv,‘c} ed in.the oversight of the mine.

Application Process Workshop:
DOGAMI wants to make sure the other age
it has never been done before. The staff'
determine what needs to happen, then follow

s know what is expected on this application since
ganizing a one-day worksh p to review and
p with a sh‘o‘rter meetm \

be prepared.

SB 644, HB 2202, and Rulemaking:

Madin stat
Valley that

mit the pipeline but they are waiting to hear from DOJ for an answer
makes DOGAMI think they will. Madin said he and Lloyd originally
thought it would be exempt as a utility project but it may not be able to be considered that way
because the plant is an industrial facility not supplying local communities with a service. Lloyd said
utility is not defined. The Department of Energy has told DOGAMI that it is one project.

Civil Penalties:

In February, SB 3 required them to have operating permits from every small time gold miner in
Oregon, the question came up from legislators about compliance. Madin said the Agency received a
memo from DOJ on how to invoke civil penalties and it is fairly easy. The Board can impose civil
penalties or delegate it to the State Geologist. Madin said that for example, for operators who were
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—

chronically late in paying renewal fees, civil penalties would DOGAMI to get the renewal fee and fine
money to recover staff time required to get them to pay. Jeremiah said she wants to caution on the
cost to manage contests and civil penalties for a revenue. Madin said they would be very cautious
but they are limited on tools to get them in compliance. The Agency has several that are hard for
staff to get compliant. Lloyd said DOGAMI cannot have a toothless process that will not allow the
Agency to get the miners compliant.

Briefing: No Board Action Required.

Financial Report:

Alyssa Pratt, Fiscal Analyst, presented the budget status report as of September 8, 2017.

The Board packet contains the 15-17 Budget Report as o weptem ber 8" in the previous and current
proposed format versions. The handouts included 17 19‘budget rep” t as September 8" in the
proposed format version, the projects list and the FA%L o

Pratt said the 15-17 biennium does not completely close until December so there are two biennia
currently running. She explained the difference between the two‘format versions.and will take the
Board’s feedback back to Kim Riddell, Pratt explained one dlﬁ"er‘ nce on the forma ‘ s the indirects
has been broken out. Jeremiah aske” for clarification of the negatlve indirects line under General
Fund and Pratt explained they are expe dltures redistributed to federal and other funds. Director
Avy suggested they get both formats for a few meetlngs to adJust to the new one.

nyffederal‘monles all expendltures they

Pratt explained DOGAM}II ‘ ‘d not overspend o‘r overd

and if the costs would be captured going
. ~ educated guesses based on the last biennium.
Jeremlah asked if in the Board packet could mclude an expanded definition of what each category
would nnclude Pratt sald she thought: it was broken out by objects and not necessarily broken down

should be broken out and: ‘a'report by itself. Ashford asked if the agency uses this report to look
at and manage the monthly xpenses Avy responded yes. Ashford had specific questions regarding
MLRR expenses and Pratt explained she processes expenditures separately for GS&S and MLRR and
works closely with DAS.

The 17-19 budget report through August was discussed, focusing mainly on the General Fund and
projections. Questions were asked on actuals and projections and why they do not match up. A
question was asked on the formula R+OT-E. Pratt said “OT” stands for “other transfers”, which she
believes only happens at MLRR. Pratt will take questions back to Riddell and have her provide more
explanation of the report at the next board meeting.
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Board Action: Maffei moved to accept the Budget Status Report as presented along with
suggestions to the format. Jeremiah seconded. Motion carried.

6) Key Performance Measures (KPM) 2017 Data Report:
Madin said this is the first update report of the year and the Agency is not reporting on the new
KPMs since they only have a few months of data. Madin stated customer service is down from 2016
due to changes in how the data were collected. The Agency had twice as many responses this year
but in the past it was only based on input received during a couple of meetings. This change included
broadening our stakeholders and getting input from others.
Madin stated the Governance portion is the Board’s homewaor ‘:éss‘i:i“gxnment. Phipps asked if the new
KPMs and not having data available on them would cause concerns at higher levels. Madin said he
had no concerns since LFO and the budget committee approve them and the Governor signed the
budget. Chair Phipps said in the past they answered these‘partlcular questions individually and then
collectively. The Board went through and responded to the list of flfteen (15) questions collectively;
the answers will be submitted through the requrredprocess .
Board Action: Maffei moved to accept the rev:smns to the 2017 Annual Progress erformance
Report as presented/revised. Ashford seconded. Motlon carried

7) Public Comment: ’
Chair Phipps asked for public comment“f?;‘jNo‘ pUbli‘c;“‘;yc;omyment.

Break

8) GS&S Update: ‘
Bill Burns, isor presejﬁted the GS&S Update on behalf of Jed Roberts.
Burns*brovrdeo ah“ﬂbd‘at‘e on staff' put reé‘é‘rdiyngrﬁieoeral Fund priorities.
All the ﬁeld staff have been e nroHed in wilderness first aid training and should be certified by the end
of October. : |
The drones hav been purchas nd two employees have taken the 3-day training at OSU. A few
administrative thmgs‘ sti e done before the Agency can fly their first mission.
The Agency has been veryiinvolved in the recent wildfires but typically have not been in the past.
The city of Brookings asked for information on buildings and Jed Roberts received an email with a
positive response on the information — “This layer is savings lives tonight.” The Agency is trying to
get its information into the right hands so other entities can use it.
Briefing: No Board Action Required.

9) Director’s Report:

Director Avy presented his.Director’s Report on the following:




244 Agency Strategic Planning:

245 The Agency is responding to a request from DAS for a full agency strategic plan. The framework has
246 already been done. There is an internal team of Agency staff engaged on it with Sherry Carter and
247 they are working to distinguish how to develop the framework into plans. The plan is due at the first
248 of year.

249

250 Board Member Vacancies:

251 The Eastern OR position has been open since last spring and the coastal one is becoming vacant in
252 November. Interviews are currently being done with candidates and there is potential for one or
253 more being confirmed. v

254

255 Registered Geologist Stamping/Signing Update:

256 The Geologist Licensing Board is working toward conSIstency between agencies and private industry.
257 Avy handed out a copy of the letter from the licensing board. W

258 . !

259 Ashford asked if someone can be called a geologlst without being reglstere‘ | Avy stated if someone
260 worked for a university in research or the federal government they could but i ‘they were advertising
261 themselves as a geologist for hire they are expected to be register

262

263 Briefing: No Board Action Required.

264

265 10) Eugene Landslides Presentation: iy

266 ‘ ‘_:_ne Landslides Presentation: Landslides
267 s

268 ) one hundred‘ wenty -five (125) landslides recorded with two (2)
269 "fe,d The w;ldflre are setting Oregon up for more potential

270 . |

271

272

273

274

275

276 past ones.

277 Burns discussed how the‘ ‘ etailing the information in the hazards documentation, which includes
278 awareness, education an ning.

279 Burns showed information on the specific landslide the group would be taking a tour of.

280 Ashford asked if they ground truth the landslides. Burns stated they go out collect more data to
281 verify them and do confidences on them and rank them, which is all done by hand. Ashford asked if
282 they have a bias to call it a landslide and confirm later. Burns said not if they think it is a low

283 confidence of a landslide.

284

285 Briefing: No Board Action Required.

286
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11) Public Comment:

Chair Phipps asked for public comment. No public comment.

12) Confirm Time and Date for next Meeting:

The next meeting will be held on Monday, December 11, 2017 from 8:30am-1pm in the Portland
Office.

13) Safety Briefing on Site Specific Hazards Awareness:

ds awareness of the mine site
ided information on the

Katie Jeremiah provided a safety briefing on the site specific ha
being toured today. She discussed the site’s background and p
relationship with the community.

14) Break and Assemble at Transportation:

The group took a break and assembled for tour t pe'ttation.

15) Travel to Landslide Site:

The Board members and DOGAMI staff traveled to the 67t Stre }tf‘lands!ide site.

16) Tour of Landslide Site and Travel to Mme Slte_(_)_

The Board members and DOGAMI staff toured th:‘ 67th Street landslide site, while Nancy Calhoun
1 iven earlier in the afternoon. The

APPROVED

Lisa Phipps, Chair
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use of an assistive communication device if appointment or use is made to determine whether the person is disabled
for purposes of this rule.

(3) If a non-English speaking person is a party or witness in a contested case hearing:

(a) The presiding officer shall appoint a qualified interpreter whenever it is necessary to interpret the proceedings to a
non-English speaking party, to interpret the testimony of a non-English speaking party or witness, or to assist the
presiding officer in performing the duties of the presiding officer.

(b) No fee shall be charged to any person for the appointment of an interpreter to interpret the testimony of a non-
English speaking party or witness, or to assist the presiding officer in performing the duties of the presiding officer. No
fee shall be charged to a non-English speaking party who is unable to pay for the appointment of an interpreter to
interpret the proceedings to the non-English speaking party. No fee shall be charged to any person for the
appointment of an interpreter if an appointment is made to determine whether the person is unable to pay or non-
English speaking for the purposes of this rule.

(c) A non-English speaking party shall be considered unable to pay for an interpreter for purposes of this rule if:

(A) The party makes a verified statement and provides other information in writing under oath showing financial
inability to pay for a qualified interpreter and provides any other information required by the agency concerning the
inability to pay for such an interpreter; and

(B) It appears to the agency that the party is in fact unable to pay for a qualified interpreter.

(d) The agency may delegate to the presiding officer the authority to determine whether the party is unable to pay for
a qualified interpreter.

(4) When an interpreter for an individual with a disability or a non-English speaking person is appointed or an
assistive communication device is made available under this rule:

(a) The presiding officer shall appoint a qualified interpreter who is certified under ORS 45.291 if one is available
unless, upon request of a party or witness, the presiding officers deems it appropriate to appoint a qualified
interpreted who is not so certified.

(b) The presiding officer may not appoint any person as an interpreter if the person has a conflict of interest with any
of the parties or witnesses, is unable to understand or cannot be understood by the presiding officer, party or witness,
or is unable to work cooperatively with the presiding officer, the person in need of an interpreter or the representative
for that person. If a party or witness is dissatisfied with the interpreter selected by the presiding officer, a substitute
interpreter may be used as provided in ORS 45.275(5).

(c) If a party or witness is dissatisfied with the interpreter selected by the presiding officer, the party or witness may
use any certified interpreter except that good cause must be shown for a substitution if the substitution will delay the
proceeding. ’

(d) Fair compensation for the services of an interpreter or the cost of an assistive communication device shalt be paid
by the agency except, when a substitute interpreter is used for reasons other than cause, the party requesting the
substitute shall bear any additional costs beyond the amount required to pay the original interpreter.

(5) The presiding officer shall require any interpreter for a person with a disability or a non-English speaking person to
state the interpreter's name on the record and whether he or she is cerlified under ORS 45.291. If the interpreter is
not certified under 45.291, the interpreter must state or submit his or her qualifications on the record and must swear
or affirm to make a true and impartial interpretation of the proceedings in an understandable manner using the
interpreter’s best skills and judgment in accordance with the standards and ethics of the interpreter profession.

(6) A person requesting an interpreter for a person with a disability or a non-English speaking person, or assistive
listening device for an individual with a disability, must notify the agency or presiding officer as soon as possible, but
no later than 14 calendar days before the proceeding, including the hearing or pre-hearing conference, for which the
interpreter or device is requested.

(a) For good cause shown, the agency or presiding officer may waive the 14-day advance notice.
(b) Notification to the agency or presiding officer must include:

(A) The name of the person needing a qualified interpreter or assistive communication device;
(B) The person’s status as a party or a witness in the proceeding; and

(C) If the request is in behalf of:

(i) An individual with a disability, the nature and extent of the individual's physical hearing or speaking impairment,
and the type of aural interpreter, or assistive communication device needed or preferred; or

(i) A non-English speaking person, the language spoken by the non-English speaking person.

https://secure.sos.state.or.us/oard/displayDivisionRules.action;JS... 12/4/2017
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(b) An "individual with a disability" means a person who cannot readily understand the proceedings because of
deafness or a physical hearing impairment, or cannot communicate in the proceedings because of a physical
speaking impairment;

(c) A "non-English speaking" person means a person who, by reason of place of birth or culture, speaks a language
other than English and daes not speak English with adequate ability to communicate effectively in the proceedings;

(d) A "qualified interpreter" means:

(A) For an individual with a disability, a person readily able to communicate with the individual with a disability,
interpret the proceedings and accurately repeat and interpret the statements of the individual with a disability;

(B) For a non-English speaking person, a person readily able to communicate with the non-English speaking person
and who can orally transfer the meaning of statements to and from English and the language spoken by the non-
English speaking person. A qualified interpreter must be able to interpret in a manner that conserves the meaning,
tone, level, style and register of the original statement, without additions or omissions. "Qualified interpreter” does not
include a persan who is unable to interpret the dialect, stang or specialized vocabulary used by the party or witness.

(2) I an individual with a disability is a party or witness in a contested case hearing:

(a) The administrative law judge shall appoint a qualified interpreter and make available appropriate assistive
communication devices whenever it is necessary to interpret the proceedings to, or to interpret the testimony of, the
individual with a disability.

(b} No fee shall be charged to the individual with a disability for the appointment of an interpreter or use of an
assistive communication device. Na fee shall be charged to any person for the appointment of an interpreter or the
use of an assistive communication device if appointment or use is made to determine whether the person is disabled
for purposes of this rule.

(3) If a non-English speaking person is a party or witness in a contested case hearing:

(a) The administrative law judge shall appaint a qualified interpreter whenever it is necessary to interpret the
proceedings to a non-English speaking party, to interpret the testimony of a non-English speaking party or witness, or
to assist the administrative law judge in performing the duties of the administrative law judge.

(b) No fee shall be charged to any person for the appointment of an interpreter to interpret the testimony of a non-
English speaking party or witness, or to assist the administrative law judge in performing the duties of the
administrative law judge. No fee shall be charged to a non-English-speaking party who is unable to pay for the
appointment of an interpreter to interpret the praceedings to the non-English speaking party. No fee shall be charged
to any person for the appointment of an interpreter if an appointment is made to determine whether the person is
unable to pay or non-English speaking for the purposes of this rule,

(c) A non-English speaking party shall be considered unable to pay for an interpreter for purposes of this rule if:

(A) The party makes a verified statement and provides other information in writing under oath showing financial
inabifity to pay for a qualified interpreter and provides any ather information required by the agency concerning the
inability to pay for such an interpreter; and

(B) It appears to the agency that the parly is in fact unable to pay for a qualified interpreter.

(d) The agency may delegate to the administrative law judge the authority to determine whether the party is unable to
pay for a qualified interpreter.

(4) When an interpreter for an individual with a disability or a non-English speaking person is appointed or an
assistive communication device is made available under this rule:

(a) The administrative law judge shall appoint a qualified interpreter who is certified under ORS 45.291 if one is
available unless, upon request of a party or witness, the administrative law judge deems it appropriate to appoint a
qualified interpreter who is not so certified.

(b} The administrative law judge may not appoint any person as an interpreter if the person has a conflict of interest
with any of the parties or witnesses, is unable to understand or cannot be understood by the administrative law judge,
party or witness, ar is unable to work cooperatively with the administrative faw judge, the person in need of an
interpreter or the representative for that person. If a party or witness is dissatisfied with the interpreter selected by the
administrative law judge, a substitute interpreter may be used as provided in ORS 45.275(5).

(c) If a party or witness is dissatisfied with the interpreter selected by the administrative law judge, the party or
witness may use any certified interpreter except that good cause must be shown for a substitution if the substitution
will delay the proceeding.

(dy Fair compensation for the services of an interpreter or the cost of an assistive communication device shall be paid
by the agency except, when a substitute interpreter is used for reasons other than cause, the party requesting the
substitute shall bear any additional costs beyond the amount required ta pay the anginal interpreter.

https://secure.sos.state.or.us/oard/displayDivisionRules.action;JS... 12/4/2017
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Statutory/Other Authority: ORS 183.341
Statutes/Other Implemented: ORS 183.341 & 183.630
History:

DOJ 1-2012, f. 1-11-12, cert. ef. 1-31-12

DOJ 19-2003, f. 12-12-03, cert. ef. 1-1-04

DOJ 9-2001, f. & cert. ef. 10-3-01

DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00

137-003-0610
Evidentiary Rules

(1) Evidence of a type commonly relied upon by reasonably prudent persons in the conduct of their serious affairs
shall be admissible.

(2) Irrelevant, immaterial, or unduly repetitious evidence shall be excluded, and privileges afforded by Oregon law
shall be recognized by the administrative law judge.

(3) All offered evidence, not objected to, will be received by the administrative law judge subject to the administrative
law judge's power to exclude irrelevant, immaterial, or unduly repetitious matter.

(4) Evidence objected to may be received by the administrative law judge. If the administrative law judge does not

rule on its admissibility at the hearing, the administrative law judge shall do so either on the record before a proposed
order is issued or in the proposed order. If the administrative law judge has authority to issue a final order without first
issuing a proposed order, the administrative law judge may rule on the admissibility of the evidence in the final order.

(5) The administrative law judge shall accept an offer of proof made for excluded evidence. The offer of proof shall
contain sufficient detail to allow the reviewing agency or court to determine whether the evidence was properly
excluded. The administrative law judge shall have discretion to decide whether the offer of proof is to be oral or
written and at what stage in the proceeding it will be made. The administrative law judge may place reasonable limits
on the offer of proof, including the time to be devoted to an oral offer or the number of pages in a written offer,

Statutory/Other Authority: ORS 183.341

Statutes/Other Implemented: ORS 183.341, 183.450 & OL 1999 & Ch. 849
History:

DOJ 19-2003, f. 12-12-03, cert. ef. 1-1-04

DOJ 10-1999, f. 12-23-99, cert. ef. 1-1-00

137-003-0615
Judicial Notice and Official Notice of Facts

(1) The administrative law judge may take notice of judicially cognizable facts on the record before issuance of the
proposed order or in the proposed order or, if the administrative law judge has authority to issue a final order without
first issuing a proposed order, before the final order is issued. The agency or party(ies) may present rebuttal
evidence.

(2) The administrative law judge may take official notice of general, technical or scientific facts within the specialized
knowledge of the administrative law judge.

(a) If the administrative law judge takes official notice of general, technical or scientific facts, the administrative law
judge shall provide such notice to the parties and the agency, if the agency is participating in the contested case
hearing, before the issuance of the proposed order or, if the administrative law judge has authority to issue a final
order without first issuing a proposed order, before the final order is issued.

(b) The agency or a party may object or may present rebuttal evidence in response to the administrative law judge's
official notice of general, technical or scientific facts.

(c) If an objection is made or if rebuttal evidence is presented, the administrative law judge shall rule before the
issuance of the proposed order or in the proposed order or, if the administrative law judge has authority to issue a
final order, in the final order on whether the noticed facts will be considered as evidence in the proceeding.

(3) Before the issuance of the proposed order or a final order issued by an administrative law judge, the agency may
take notice of judicially cognizable facts and may take official notice of general, technical or scientific facts within the
specialized knowledge of the agency as follows:

(a) The agency shall provide notice of judicially cognizable facts or official notice of general, technical or scientific
facts in wnting to the administrative law judge and parties to the hearing.

(b) A party may present rebuttal evidence in response to agency notice of judicially cognizable facts or official notice
of general, technical or scientific facts.
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(c) If a party presents rebuttal evidence, the administrative law judge shall rule on whether the noticed facts will be
considered as evidence in the proceeding.

(4) After the issuance of a proposed order, the agency may take notice of judicially cognizable facts and may take .
official notice of general, technical or scientific facts within the specialized knowledge of the agency as follows:

(a) The agency shall provide notice of judicially cognizable facts or official notice of general, technical or scientific
facts in writing to the parties to the hearing and, if authorized to issue a final order, to the administrative law judge.

(b} A party may object in writing to agency notice of judicially cognizable facts or official notice of general, technical or
scientific facts with service on any other parties, the agency and, if authorized to issue a final order, on the
administrative law judge in the manner required by OAR 137-003-0520. A party may request that the agency or, if
authorized to issue a final order, the administrative [aw judge provide an opportunity for the party to present written or
non-written rebuttal evidence.

(c) The agency may request the administrative law judge to conduct further hearing proceedings under OAR 137-
003-0655 as necessary to permit a party to present rebuttal evidence.

(d) If a party presents rebuttal evidence, the agency or, if authorized to issue a final order, the administrative law
judge shall rule in the final order on whether the noticed facts were considered as evidence.

Statutory/Other Authority: ORS 183.341

Statutes/Other Implemented: ORS 183.341, 183.450(4) & OL 1999 & Ch. 849
History:

DOJ 11-2005, f. 10-31-05, cert. ef. 1-1-06

DOJ 19-2003, f. 12-12-03, cert. ef. 1-1-04

DOJ 10-1999, f. 12-23-99, cer. ef. 1-1-00

137-003-0625
Ex Parte Communications with Administrative Law Judge

(1) For purposes of this rule, an ex parte communication is:
(a) An oral or written communication;

(b) By a party, a party's representative or legal adviser, any other person who has a direct or indirect interest in the
outcome of the proceeding, any other person with personal knowledge of the facts relevant to the proceeding, or any
officer, employee or agent of the agency;

(c) That relates to a legal or factual issue in the contested case proceeding;

(d) Made directly or indirectly to the administrative law judge;

(e) While the contested case proceeding is pending;

(f) That is made without notice and opportunity for the agency and all parties to participate in the communication.

(2) if an administrative law judge receives an ex parte communication during the pendency of the contested case
proceeding, the administrative law judge shall place in the record:

(a) The name of each individual from whom the administrative law judge received an ex parte communication;

(b) A copy of any ex parte written communication received by the administrative law judge;

(c) A memorandum reflecting the substance of any ex parte oral communication made to the administrative law
judge;

(d) A copy of any written response made by the administrative law judge to any ex parte oral or written
communication; and

(e) A memorandum reflecting the substance of any oral response made by the administrative law judge to any ex
parte oral or written communication.

(3) The administrative law judge shall advise the agency and all parties in the proceeding that an ex parte
communication has been made a part of the record. The administrative law judge shall allow the agency and parties
an opportunity to respond to the ex parte communication. Any responses shall be made part of the record.

(4) The provisions of this rule do not apply to:
(a) Communications made to an administrative law judge by other administrative law judges; or

(b} Communications made to an administrative law judge by any person employed by the Office of Administrative
Hearings to assist the administrative law judge.

https://secure.sos.state.or.us/oard/displayDivisionRules.action;JS... 12/4/2017





















Oregon Secretary of State Administrative Rules Page 45 of 48

(3)(a) An agency or administrative law judge may issue an order adverse to a party upon default under section (1) of
this rule only upon a prima facie case made on the record. The agency or administrative law judge must find that the
record contains evidence that persuades the agency or administrative law judge of the existence of facts necessary
to support the order.

(b) Except as provided in subsection (c) of this section, if the agency designated the agency file in a matter as the
record when a contested case notice for the matter was issued in accordance with OAR 137-003-0505 and no further
testimony or evidence is necessary to establish a prima facie case, the agency file, including all materials submitted
by a party, shall constitute the record. No hearing shall be conducted. The agency or, if authorized, the administrative
law judge shall issue a final order by default under section (1) of this rule in accordance with 137-003-0665.

(c) If the agency determines that testimony or evidence is necessary to establish a prima facie case or if more than
one party is before the agency and one party appears at the hearing, the administrative law judge shall conduct a
hearing and, unless authorized to issue a final order without first issuing a proposed order, the administrative law
judge shall issue a proposed order in accordance with OAR 137-003-0645. The agency or, if authorized, the
administrative law judge shall issue a final order by default in accordance with 137-003-0665.

(4) The agency or administrative law judge shall notify a defaulting party of the entry of a final order by default by
delivering or mailing a copy of the order.

(5) If afinal order by defauit is entered because a party did not request a hearing within the time specified by the
agency, the party may make a late hearing request as provided in OAR 137-003-0528.

Statutory/Other Authority: ORS 183.341

Statutes/Other Implemented: ORS 183,341, 183.417(4), 183.450, 183.470 & 183.630
History:

DOJ 1-2012, f. 1-11-12, cert. ef, 1-31-12

DOJ 9-2007, f. 10-15-07 cent, ef. 1-1-08

DOJ 11-2005, f, 10-31-05, cert. ef, 1-1-06

DOJ 19-2003, f. 12-12-03, cert, ef, 1-1-04

DOJ 9-2001, f. & cert. ef. 10-3-01

DOJ 10-1999, f. 12-23-99, cent, ef, 1-1-00

137-003-0672
Default in Cases Involving an Agency Order that May Become Final Without a Request for Hearing

(1) This rule applies when the agency has issued a contested case notice containing an order that was to become
effective unless a party requested a hearing, has designated the agency file, including all materials submitted by a
party, as the record, and the record constitutes a prima facie case.

(2) When the agency gives a party an opportunity to request a hearing and the party fails to request a hearing within
the time allowed to make the request, the agency order is final and no further order need be served upon the party.
The party may make a late hearing request as provided in OAR 137-003-0528.

(3) After a party requests a hearing, the agency or the administrative law judge will dismiss the request for hearing,
and the agency order is final as if the party never requested a hearing if:

(a) The party that requested a hearing withdraws the request;

(b) The agency or administrative law judge notifies the party of the time and place of the hearing and the party fails to
appear at the hearing; or

(c) In a matter in which only one party is before the agency, the agency or administrative law judge notifies the party
of the time and place of the hearing, and the party notifies the agency or administrative law judge that the party will
not appear at the hearing, unless the agency or administrative law judge agrees to reschedule the hearing.

(4) If the party fails to appear at the hearing and, before dismissing the request for hearing, the administrative law
judge finds that the party had good cause for failing to appear, the administrative law judge may not dismiss the
request for hearing under section (3)(b) of this rule. In this case, the administrative law judge shall schedule a new
hearing. If the reasons for the party’s failure to appear are in dispute, the administrative law judge shall schedule a
hearing on the reasons for the party's failure to appear.

Statutory/Other Authority: ORS 183.341

Statutes/Other Implemented: ORS 183.341, 183.417(4) 183.470 & 183.630
History:

DOJ 1-2012, f, 1-11-12, cer, ef, 1-31-12

DOJ 9-2007, f. 10-15-07 cert. ef. 1-1-08

DOJ 11-20085, f. 10-31-05, cert. ef. 1-1-06
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Total Permits Received or Issued Since Last Update on September 18, 2017

Amendment New Transfer Totals
Received 4 4 3 11
Issued 3 0 4 7

Proposed Board Action: The Board will not be asked to take an action on this

item.










